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A meeting of the Corinth Zoning Board of Appeals was held on  Thursday, December 1, 2005 at the Corinth Town Hall 600 Palmer Avenue, Corinth, New York and was called to order at 7: 05 P.M. by Chairman Bill Clarke.

Present:   X  Sigrid Koch  X Christopher Ross   X Glen Tearno  X Ed Byrnes  X  Bill Clarke   X  X Fred Mann, Code Enforcement officer  X Linda Hamm, Secretary    X Attorney Cathi Radner
Absent :  Attorney Pozefsky with excuse.

Public :  Arleen Springer, Russell Springer, Howard Brill, Nancy Brill, Fred Koch, Charles Brown, Ilona Coyle, Barbara Schraver, Steven Schraver, Shirley Eggleston, Bernard T. Palmer Jr.

Chairman asks for a motion to show the legal ad from the Post Star dated, November 21, 2005 for this meeting.  A motion was made by Ed Byrnes and seconded by Glen Tearno.

All in favor:  X Sigrid Koch   X Christopher Ross   X Glen Tearno   X Bill Clarke   X Ed Byrnes
Chairman Clarke opened the Public Hearing on the Appeal of Arlene and Russell Springer of the issuance of a Building Permit to Shirley and Mark Eggleston.


The Notice of Public Hearing was made a part of the Record.  The legal ad ran in The Post Star on November 21, 2005.


Sigrid Koch advised the Chairman that she had a conflict of interest as she is a neighbor of the Springers and Egglestons and her property may be impacted  by the Board’s determination and , as such, recused herself and left the dais.

Chairman Clarke states to the secretary, we are not approving the November minutes as there  are changes that need to be made.

Cathi Radner, as counsel to the Zoning Board of Appeals, explained the purpose of the Public Hearing and the authority of the Zoning Board of Appeals.  The Zoning Board of Appeals must first make a threshold determination of whether the Code Enforcement Officer, in issuing the Building Permit, performed a purely ministerial function or whether he exercised discretion.  If it is determined that the issuance of the Building Permit required the exercise of discretion, then the Board should determine whether he acted arbitrarily, capriciously or in excess of his authority or whether he acted reasonably and consistent with his authority.  The Zoning Board of Appeals does not have the power to review the determination of the Planning Board nor does the Zoning Board of Appeals have the power to remand the action (return the action) back to the Planning Board for further review.  Rather, the role of the Zoning Board of Appeals is to review the determination of the Code Enforcement Officer.


 Ilona Coyle, of the law firm  Caffrey & Flower, appeared representing Mr. and Mrs. Springer.  She provided additional documentation to the Town which was made a part of the record and which included photographs of the current site.  Ms. Coyle stated that the Building Permit should not have been issued because the Code Enforcement Officer did not have authority to issue a Building Permit when he was not given an approved Site Plan by the Planning Board and there was not compliance with the Town code.  Ms. Coyle asserted that the approval process between the Planning Board is a three-step process, beginning with a pre-submission conference which is intended to be an informal discourse, followed by a Preliminary Site Plan Review and then a Final Site Plan Review.  In order to issue the building Permit the final Site Plan Review needed to be completed and the Planning board needed to stamp the approved copy and provide it to Mr. Mann.  Ms. Coyle asserted that the deliberations of the Planning Board were consistent with a pre-submission conference and that there was no preliminary or final Site Plan approval.


Ms. Coyle further stated that the property has an illegal junkyard which has never applied for or received a permit and that under Town 13.2 the Code Enforcement Officer could not issue a Building Permit as long as this violation exists.  Ms. Coyle asserted that Fred Mann took the view that the APA was taking care of it and so it was not his issue, but that he should have done an independent review to see whether there was a Town code violation and to address that violation.  Ms. Coyle further stated that under Town Law 87.1, et seq, this property clearly included an illegal junkyard, was within the Junkyard Ordinance and that it was not grand fathered because steps were not taken within the time allowed, which she recalled as being 30 days, to seek a permit for a grnadfathered junkyard.


The Egglestons were invited to respond but chose not to.


Fred Koch addressed the Board.  He stated that his property is diagonally across from the subject property.  He further stated that property values were reduced when trees were cut down; that his property, which is used as a Bed and Breakfast, has been devalued as there is now a clear view of a junkyard from his porch; that his property is not large enough for a subdivision and that the Eggleston property is clearly not large enough for a subdivision.


Fred Mann provided additional documentation to the board, including a letter from the APA indicating that no permit or variance was required, which told Mr. Mann that there was no violation from APA’s standpoint.  Mr. Mann further explained that the information he received from the Planning Board indicating that they had approved the Site Plan was consistent with the actions of the Planning Board for many, many years.  Mr. Smead, the former Town code Enforcement Officer, was present and confirmed this fact.  Mr. Mann stated that APA had given a Settlement Agreement to Mr. Eggleston and that while Fred Mann didn’t know whether it had yet been signed or not, he had been assured by the APA that there was no pending action.  Mr. Mann asserted that he treated Mr. Eggleston just like any other permitee and, based upon the Planning Board’s approval, felt he had no discretion but was required to issue the Building Permit.


Ms. Coyle asked to give a quick response to the statements of Mr. Mann and stated that Town Law 13.2 specifically says that no Site Plan can be approved and no Building Permit given if there is a Town violation.  that it is not enough to determine that there is no APA violation, it is the Town violations that mandate that the Building Permit not be issued.  Further, she stated again that he was required to obtain an approved scaled Site Plan.


Mrs. Eggleston spoke to the Board.  She said that before 1972 her what is being called a junkyard became grandfathered.  She stated that the natural barrier that protected the subject property was cut down by her neighbors, who destroyed her property and that natural barrier.


Ms. Coyle responded to this stating that it did not matter if the neighbors cut down trees from their own property, the Egglestons were required to have a natural barrier on their own property.

Public Comments :  Mr. Fred Koch spoke to the Board members stating that he owns the Bed & Breakfast on Route 9N across from Mr. Eggleston.  Since Mr. Eggleston has cut the trees you can see his junkyard from my porch.  We use to be able look at the beautiful Adirondacks and now what you see is the junkyard.  This must be cleaned up.


The Public Hearing was closed.


Cathi Radner clarified Ms. Coyle’s statement that a Site Plan Review necessitates a three-step process.  She stated that under Section 6.4 of the Land Use Plan, the pre-submission conference is optional and that, under Section 6.6 the Final Site Plan Review can be waived if the PlanningBoard is satisfied with the Preliminary Site Plan Review.  She reminded the Zoning Board of Appeals that they are not required to issue their determination immediately, but may take up to 62 days; that their deliberations must take place at an open meeting, but that no further Public Hearing is required.


A motion was made to go into Executive Session for the purpose of seeking advice of counsel.  The Board went into Executive Session.


Chairman Clarke reminded those in attendance that a decision would be forthcoming at a later meeting but there would be no further Public Hearing.

The meeting closed at 7:53 P.M.

Your next meeting will be January , 2006

Respectfully,

Linda Hamm

Secretary


